INTRODUCTION
Levying of court fees at common law has a very long and complex history dating back to as early as 13 th Century. 1 Fees have always been charged to users of Courts.
heavily contributed towards an upward revision of court fees. 12 The Chief Justice executed the powers vested in his office and with the approval of the Minister of Justice under section 32 of the Courts Act by replacing the schedule in General Notice Number 35 of 2011. This led to a one thousand two hundred and forty nine percent (1, 249%) increase in court or filing fees.
13
Malawians now had to pay an equivalent of 50 USD as court fees with an inflation rate of 24%.
14 This increase prompted an outcry from the media and the public 15 and later resulted in litigation.
The Chief Justice and Minister of Justice were sued by private citizens under judicial review proceedings in the case of The State and The Honourable The Chief Justice and The Minister of
Justice and Constitutional Affairs Ex-parte: Ralph Kasambara, Malawi Law Society and Hophmally Makande. 16 It was argued that both the Chief Justice and the Minister of Justice had exercised their powers unreasonably and not in line with their authority by revising the court fees. Further that the fees in essence were contrary to the right to access justice as many
Malawians could not afford 50 USD as court fees. 17 An interim injunction was granted freezing the new court fees and pending judicial review hearing. Three years later the matter was withdrawn and settled out of court paving way for a full enforcement of Courts (Schedule) (Replacement) Notice, 2011.
12 Government Notice Number 35, issued on 26 August, 2011 also known as Courts (Schedule) (Replacement) Notice, 2011 13 According to Government Notice Number 35, Court Fees were reviewed upwards from K60 to K25, 000 for an Ex-parte application for an injunction. 14 http://www.nsomalawi.mw/index.php/latest-publications/consumer-price-indices.html (last accessed on 5 May 2014) 15 http://www.malawidemocrat.com/politics/malawi-%E2%80%98selling%E2%80%99-justice-up-fees-for-courtinjunctions/ (accessed on 1 March 2014) 16 The This article explores court fees legislation in Malawi and how the same affects the right to access justice. 18 The discussion considers arguments for and against the upward revision of court fees including discriminatory or limitational tendencies based on poverty.bordering on poverty. In conclusion, this article suggests a policy-oriented approach 19 to reviews, consultations and the enactment of court fees legislation. There is need to clarify and implement common interests of various stakeholders 20 in accordance with their expectations 21 and public trust so as to fulfill their fiduciary duty. 22 The article further suggests that in the process of analyzing data, policy formulation and enactment, decision-makers should bear in mind the prescriptive purposes of the law that demand a focus on the realities of authority and control. In order to facilitate actual decision making, policy oriented approach proposes that there should be consideration of the goal formulation, 23 trend description, 24 factor analysis, 25 projection of future decisions 26 and invention 27 of alternatives. 28 Human dignity or human good is the 18 For purposes of this article the concept of access to justice focuses on two basic objectives of the Malawi legal system being (a) that it is accessible to people from all levels of society and (b) that it is able to provide fair decisions and rules for people from all levels of society, either individually or collectively. The fundamental idea to be mainstreamed in this concept is the achievement of social justice for all citizens.
19 Sometimes known as the 'New Haven Approach' or 'Law, Science and Policy.' It is a jurisprudence that considers law as a decision making process that includes both policy and statute or treaty. 20 core value for formulating legal principles. 29 It is what all human beings value. 30 In order to achieve this human good or value, it is proposed that there should be a balance between the cost of court system and access to justice. Attention should therefore go to the decision-makers as "participants" who are endowed with power of decision-making. Further, attention should be placed to their "perspectives" or subjective dimensions that animate their decision-making process. Lastly, for the balance to achieved, there should be an analysis of their "bases of power"
or resources upon which they draw their power and the "strategies" or ways they manipulate those resources. 
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I. THE CASES FOR AND AGAINST INCREASE IN COURT FEES A CASE FOR COURT FEES
III. ACCESS TO JUSTICE FOR THE POORLIMITATIONS
It is argued that section 32 of the Court's Act has been interpreted in such a way that has heavily impacted on the poor. It has hampered the poor person's constitutional right to recognition before the law.It is suggested that section 32 of the Courts Act should be construed in light of 72 It is suggested that grounds of poverty and proof as to insufficient means is joblessness, the wage or net pay of an employee in a month. For a business person or a farmer, the amount of money or profit he or she makes in a month or at the end of a farming season. as to bring to bear the great purpose of the Constitution, namely protection of the poor. Such access to justice facilitates access and protection of other rights.. 87 Thus fee waiver cannot be justified as an option for the courts to poor people. This is so because it is a mechanism that is rarely pursued by the courts as to some extent relies on the same fees for its operations.
88
Practically, the Malawi judiciary is heavily underfunded and its annual budget needs are rarely met. 89 Therefore, it is unrealistic to expect the courts to waive costs that will go towards its own operational costs unless government improves its funding. In the same line, it is argued that 79 Unlike most other Constitutions, the Constitution of Malawi elevates some rights above others.
Section 44 of the Constitution prescribes certain rights and prohibitions as non-derogable. 93 The only rights which are non-derogable are: the right to life, right to equality and recognition before the law; and the right to freedom of conscience, religion, belief and thought and the right to academic freedom. Further to this, it should be noted that the singular term 'right' seems to be used in the Constitution even when more than one right is involved. It should be no wonder that it is used in section 44(1)(g) to refer to two distinct rights; the right to equality and the right to recognition before the law. 
Laws prescribing restrictions or limitations shall not negate the essential content of the right or freedom in question shall be of general application.
It is conceded from the above provision that constitutional rights to access justice and effective remedies can be limited, derogated from or restricted. The only requirement is that such restriction or limitation must satisfy the test in section 44(2) and (3) of the Constitution that such limitation must be prescribed by law, be reasonable, be recognized by international human rights standards, be necessary in an open and democratic society, not negate the essential content of the right or freedom in question and be of general application. 95 It is suggested that in considering limitations of the enjoyment of access to justice, regard must be had to the effect of such limitation and not its purpose. Court fees being part and parcel of an entire process put in place for the administration of justice are intended to facilitate the process than to obstruct or limit it.
Procedure is the machinery of law, the channel and means whereby law is administered and justice is reached. Court fees departs from its office where instead of facilitating the said administration of justice, it is permitted to obstruct or even extinguish legal rights. It is thus made to govern where it ought to sub-serve. 96 The majority of Malawians are poor and live below the poverty line. 97 It is posited that the social status of being indigent is protected under section 20(1) 98 The fact that poverty is not specifically mentioned does not require that it be treated differently from alleged discrimination based on grounds specifically mentioned in the relevant provision. Notably, the provision guarantees equal and effective protection against discrimination on grounds which extend, beyond those specifically listed, to any 'other status.' Poverty is a characteristic bearing similarly to that of property, which is specifically mentioned. It therefore follows that any excessive upward revision of court fees is an unjustifiable limitation to the right to equality and cannot stand in an open and democratic society.
IV. SETTING FEES -A POLICY-ORIENTATEDED APPROACH
As demonstrated in the foregoing, the fee increases effected by the Chief Justice and Minister of waiver of fees payable to the Crown, the appointment of clerks and, among other things, the appointment of an attorney. All this was meant to assist a poor person who had a case which would not be heard without such assistance. 106 As the practice developed, it became a requirement in the mid 1700's that the pauper provide affidavit evidence that he was not worth 5 pounds and that the application be accompanied by counsel's opinion. The standard of impecuniosity later became more generous providing that proof was required that the person seeking to sue as a pauper not only must provide proof that he was not worth 5 pounds but that he must also have an opinion from counsel that he had reasonable grounds for the proceeding. Efficient Legal Aid mechanism has eventually replaced this common law of forma pauperis.
108
Notwithstanding this, it is It is therefore suggested that lack of due consideration to forma pauperis in Malawi where legal aid is so patchy and there exists extreme poverty, is in itself a breach of a fixed feature of common law that was codified by section 32(3) of the Courts Act. This is a piece of legislation that should always be contemplated by all participants whose aim is achieving a common purpose 109 In order for the participants to the revocation, amendment or replacement of the schedule under section 32(2) of the Courts Act to achieve human good and constitutional order, they need to consider eight suggested human values. 113 Access to justice is the decisive basis of the entire justice system in Malawi. Its character demonstrates that even twenty years after the adoption of a human rights regime in the country, it is still operating on virgin grounds with no case law to tap from. 130 The State needs to encourage and adopt processes that do not cost the credibility of the courts. It is submitted that review, revocation or replacement of the schedule is ultimately a political goal rather than a legal one. It is further submitted that the promise or nascent of access to justice in Malawi is a phenomenon anchored in power, yet simultaneously capable of transcending it.
Court fees should be viewed as a process rather than just an implementation of a rule. It must be done systematically and openly 131 based on common expectations 132 of
Malawians. Power should not just be about impositions of unilaterally made decisions that offend constitutionalism. It must at all times in as far as constitutionalism is concerned enhance both law and order. 133 Norms and normative outlooks should matter in formations of order 134 as far as they attain stable models that are beneficial. 135 It is submitted that even though review, revocation or replacement of schedule under section 32 of the Courts Act remains at the heart of legal debate in the Malawi, its mystical moss 136 should be understood as essentially a decision making process that considers then indigent and guarantees access to justice.
It is suggested that startegies employed by the participants should include prescription of court fees in such a way as not to deprive a citizen of his or her constitutional right to access the courts. 137 Therefore, dialogue among participants should include proposals for increased court funding that can result in increased court access for the poor. 138 Malawians should not feel shortchanged 139 and lose trust in the courts that are a core foundation to democracy. Administration of justice may be fair and just. If it cannot be effectively accessed, people are not protected. Right to access justice enshrined in the constitution plainly represents an expression of the peoples'
aspirations. 140 It must at all cost be protected.
The principal features to access justice are the people (with all their cultural, economic and social peculiarities) and the institutions. Further features are the processes that represent the elements from which law originates, lives and evolves. 141 The justice system within which these features operate must be an inseparable and integrative part of the more complex communal system that cannot be artificially isolated from economics, ethics and politics. 142 Enhancing access to justice is for the benefit of the poor and especially the vulnerable. It further contributes towards the struggle to change the social and economic conditions that underpin Malawi's legal order and seriously overlooked by policy makers. The 1249% increase in court fees as reflected in the notice obstructs access to justice.
Notwithstanding justifiable derogations from human rights 145 , the notice amounts to discrimination based on poverty affecting poor peoples' right to equality and recognition before the law. It does not conform to fundamental principles governing non-discrimination. 146 It draws a formal distinction between the litigant and others on the basis of their means. It further fails to take into account the litigant's already disadvantaged position within the Malawian society resulting in substantively differential treatment based on enumerated and analogous grounds. It withholds a benefit from the litigant in a manner which reflects the stereotypical application of a presumed group. This perpetuates a view that an individual is less worthy of recognition or value as a member of Malawian polity, equally deserving of concern, respect, and consideration. It is suggested that the Notice was therefore designed to preclude those with limited means ending up with typecast or pigeonhole assumptions about the poor. Access to justice as a right must be given the greatest measure of protection. 147 It is salutary to remember that the poor need the law more than the rich. If access to justice is limited to the rich, the poor are likely to resort to vigilantism. The consequences of it are bound to have a disastrous effect on the maintenance of law and order. If the poor Malawians see the legal and judicial system in existence as mainly serving the interest of the rich and the powerful it is likely to result in a death-knell of the rule of law and democracy.
